
WAGE AND HOUR LAW

DOL dubs new overtime
regulations ‘FairPay Initiative,’
but opponents cry foul

The U.S. Department of Labor (DOL) has, at long last,
finalized regulations clarifying the white-collar exemptions
from overtime pay. Although the DOL says that the new reg-
ulations “guarantee and strengthen overtime rights for more
American workers than ever before,” many Democrats and
labor unions disagree. The rhetoric is almost as heated now as
it was last year when the DOL first proposed regulations to re-
place outdated rules, most of which had been in effect since
1954.

Let’s take a look at the final regulations, how they differ
from the old and proposed regulations, and how to get started
on complying with the new standards. As we go along, we’ll
point out some of the most controversial provisions and what
they really mean for you and your employees.

Some background
As you know, the Fair Labor Standards Act (FLSA)

requires most employers to pay overtime to employees who
work more than 40 hours a week at a rate of one and a half
times the employee’s regular rate of pay. There are a vari-
ety of exceptions to that requirement, the most notable of
which is that employers don’t have to pay overtime to
white-collar employees who meet the DOL’s definition of
an exempt executive, administrative, professional, com-
puter professional, or outside sales employee.

Over the last decade or two, employers have found it
increasingly difficult to decide which employees are enti-
tled to overtime and which are not. The regulations and
case law were imprecise, convoluted, confusing, and often
contradictory. The confusion was causing a rapid increase
in overtime lawsuits, including a 229 percent increase in

the number of FLSA class-action lawsuits over the last
seven years.

In March 2003, the DOL proposed new regulations to
try to clean up the mess. Its proposal was met with a storm
of criticism from those who argued the agency was trying
to deprive hard-working Americans of overtime pay. It has
taken over a year for the agency to absorb all the feedback
it received and revise the regulations in an effort to address
the concerns raised.

Overview of the final regulations
For the most part, the final regulations have the same

structure as the proposed regulations. They take provisions
that used to be spread out over the regulatory code and
other DOL guidance documents and compile them into
one easily accessible section. They also replace the old
long and short tests for executive, administrative, and pro-
fessional employees with a single streamlined test for each.
But each test still has two basic requirements for employ-
ees to be exempt: (1) they must perform designated exempt
duties and (2) they must be paid on a salary basis.
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